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The correct approach to the problem of discovery in 
litigation with the United States may be simply stated. 


It ought not to be necessary to resort to discovery 
against the government ... [for] the govern- 
ment litigates with its citizens and ought to be 
frank and fair and disclose all the facts. 


This concept is not the product of a legal heretic who 
was disgruntled because he lost a suit against the sov- 
ereign. It is a direct quote from a great lawyer, William 
D. Mitchell, Attorney General in President Hoover’s 
cabinet. 1 And this was what he said in 1938 as chairman 
of the advisory committee which drafted the Federal 
Rules of Civil Procedure. Unfortunately, this sagacious 
directive has not been embraced by the departments and 
agencies who are sued by citizens who have grievances 
they seek to redress. 

Instead, it is frequently necessary to seek discovery 
against the United States, and the government’s able 
attorneys usually resist discovery procedures with stub- 
born ingenuity and, as an advocate, I might add some- 
times with a kind of smug arrogance that makes the 
private lawyer feel that he is the victim of an unfair and 
legalistic shell game. 


Executive Privilege Claim 

I know of no situation which provokes greater frustra- 
tion or a deeper sense of injustice than the refusal of the 
government, when a party to litigation, to disclose 
relevant facts in its possession by claiming executive 
privilege. 
~ Let me immediately lay my premises on the table: 
First, 1 assume that each party to a law suit is entitled, 
before trial, to all relevant facts helpful to his case and 
to inform himself as fully as possible of his opponent’s 
case. 2 The adversary system, to which we are so deeply 
committed, requires that opportunity. In my view, priv- 
ileges which result in suppression of the facts can be 
justified only by clear and compelling proof of a more 
important public interest and these should be exceptional 
and narrowly defined. ° 


Second, I believe that when the government enters the 
courtroom in a civil suit it should stand on the same foot- 
ing as any other litigant. The government already has 
enormous advantages to start — its tremendous investi- 
gative resources, to mention only one— and we should 
be extremely cautious, in my view, before we multiply 
these advantages by rules of law. 

Finally, 1 assume that if a question arises as to wheth- 
er information shall be produced, the ultimate judgment 
should be made by the court. No party should be al- 
lowed to judge his own case. I see no valid reason why, 
if the government is properly before the court, it alone 
should be permitted to decide whether it will produce 
relevant information in its possession. Private litigants 
are subject to penalties if they disobey an order to pro- 
duce. + Why should the government, that is, we, have a 
different status? 


Problems of Private Practitioners 


Discovery against the government may become a 
problem to the private practitioner in any number of 
different circumstances. ° It arises in criminal cases. °® It 
is present in a civil suit to which the government is a 
party.” And there are also situations when discovery is 
sought in a civil case where the government is not a 
party. ° I propose to address myself to a few questions 
which arise in civil litigation where the government is 
either plaintiff or defendant. But I want to say a brief 
word about discovery in the criminal field, because it 
dramatically emphasizes the difficulties of a private prac- 
titioner seeking discovery against the government in 
behalf of his client. 

In 1944, Judge Learned Hand said that in a criminal 
case the government cannot invoke its privilege to de- 
prive an accused person of anything which might be 
helpful to his defense. “The government [he said] must 
choose; either it must leave the transactions in the ob- 
scurity from which a trial will draw them, or it must 
expose them fully.” ° In short, the government must 
either make full disclosure or forego prosecution. Judge 
Hand’s views were adopted by the Supreme Court. 1° 

The fact is, however, that there are serious limitations 
upon the discovery opportunities which are available to 
a defendant charged with a criminal offense. For example, 
it is almost impossible to obtain before trial the state- 
ment of a government witness which the prosecution has 
in its possession. '! The statute passed by Congress after 
the Supreme Court’s decision in the Jencks case, 2 ex- 
pressly provides that the government cannot be compelled 
to produce statements in its possession made by a govern- 
ment witness or prospective government witness until 
after the witness has testified on direct examination at 
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the trial. 8 In other words, there is no pre-trial discovery 
at all of such statements, and if the government chooses 
not to call a witness who has given a statement favorable 
to the defense, it may be impossible for the defendant to 
obtain what may be important information at any stage. 

Let me mention one other important class of docu- 
ments which are generally immune from discovery. I have 
in mind the grand jury transcript. The prosecution has 
access to the transcript. lt can use it in preparing its case, 
and at the trial it can use it to impeach witnesses or to 
refresh their recollection. But a defendant is almost in- 
variably denied access to the grand jury transcript. ‘* I 
do not propose to debate the merits of these limitations 
on a defendant’s discovery opportunities. | mention them 
only to illustrate the special advantages which the gov- 
ernment may enjoy as a result of restrictions on defend- 
ant’s opportunities for discovery. 

In the civil field, the starting point, of course, is Rule 
34 of the Federal Rules of Civil Procedure — the dis- 
covery rule. Rule 34 does not confer any exemption from 
discovery upon the government; '° I do not know of any- 
one who suggests that the government is not subject to 
Rule 34. But Rule 34 does limit discovery to matters 
which are “not privileged.” The two great issues in this 
field have been: first, how broad is the scope of the priv- 
ilege when documents in the executive files are involved, 
and second, who shall have the last word in deciding 
whether a document shall be produced — the courts or 
the executive branch? 


Historically, Three Privileges 


The Supreme Court has held that the privileges to 
which Rule 34 refers are common law, evidentiary priv- 
ileges. 1° Historically, there have been three common law 
governmental privileges: 1" 1) the privilege against dis- 
closure of documents which would reveal military secrets; 
2) the privilege in behalf of diplomatic secrets; and 3) 
the informer’s privilege. There is not— and | wish to 
emphasize this strongly — there is not a general common 
law privilege for documents in the government’s files per 
se. | know of no common law authority which would 
justify the government in refusing to produce a document 
simply because it is in the files of the executive. 1® 

In recent years, the government’s lawyers have at- 
tempted to persuade the courts to create such a privilege, 
or at least to expand the three traditional categories to a 
fourth class of data which, it is argued, must be kept 
secret in the interest of efficient administration. The con- 
tours, the metes and bounds of this new, fourth category 
of privilege are certainly vague and undefined. But the 
claim is made that at least all advisory reports, all rec- 
ommendations, by a subordinate in an executive agency 
to his chief, should be exempt from the reach of subpoenas 
or Rule 34 motions to produce. 19 The argument which 
has been advanced in support of this broad claim is that 
men will not feel free to speak candidly to their superiors 
if they know that their views will later be made public 
and that consequently the public service will suffer. 

Justice Reed, following his retirement from the Su- 
preme Court, recently wrote an important opinion for the 
Court of Claims which sustained a claim by the govern- 
ment that it was not required to produce advisory reports 
submitted by a subordinate to his superior. 7° No military 
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or diplomatic secrets or informer’s privilege were in- 
volved. This opinion, if followed, could represent a 
significant expansion of the government’s privilege, cer- 
tainly at least as far as documents on the lower levels are 
concerned. The force of this precedent is blurred, how- 
ever, because there is strong indication in the opinion 
that the document in question was not required to prove 
the facts in issue. 7! Thus, in a real sense, the ruling on 
advisory opinions is dictum. 

On the other hand, just a few months ago in a civil | 
antitrust case in Newark, Judge Hartshorne ordered the 
government to turn over to defendants some memoranda 
written by subordinates in the antitrust division. 7” The 
defendants sought these documents to prove their claim 
that the government had employed a grand jury for im- 
proper purposes, specifically to collect evidence for a 
civil suit. This phase of the discovery problem — that is, 
the privilege, if any, which attaches to advisory reports 
is, therefore, still very much of an open question upon 
which the courts are divided. My own guess (and I am 
frank to say it is only a guess) is that in time the courts 
will recognize a privilege for some executive files out- 
side of the traditional, orthodox categories, but that it 
will be a very narrowly restricted privilege. 

I am not insensitive to the government’s argument 
that it would be difficult to carry on the public business 
efliciently if there were open season on the government’s 
files. | spent some years in the government, and as a 
former administrator of a great agency can appreciate 
the basis for this argument. But I want to sound a strong 
warning note. The decision to disclose or to suppress is 
not typically made by the agency head. It is made by the 
lawyers who are trying the case; their recommendation 
usually governs, if for no other reason than that it is 
impossible for a busy head of a large agency to be famili- 
ar with all the details of a particular suit. I hope I will 
not be misunderstood if I say that the government’s law- 
yers trying a case want to win and it is simply unreason- 
able to expect them to be objective and impartial about 
the matter of disclosure. °? I think it is also important 
to bear in mind that suppression is felt to be the safest 
course and the easiest road. The disclosure of a particu- 
lar document may lead to criticism of the agency in the 
halls of Congress, or it might show inefficiency within an 
agency, or that the agency was influenced in its judg- 
ments by political considerations. 24 


‘Irresistible Temptation’ 


As a matter of fact I suggest that this is where we 
come to grips with the fundamental problem of the 
claim of executive privilege. The potential vice in the 
extension of the privilege claim, of course, rests in the 
irresistible temptation for its abuse. I suggest that the 
federal personnel system, whether it be the career civil 
service or an excepted federal function, necessarily lends 
itself to the almost irresistible prospect that privilege will 
be claimed without legal justification. A federal employee 
who has made an error naturally desires that disclosure 
be prevented. It may be that he is protecting his superior. 
Promotion and advancement of a particular employee 
conceivably could be impaired if some dereliction is ex- 
posed by the discovery process in litigation. Unfortu- 
nately, our governmental system, both in the executive and 
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legislative branch, seems to require the illusion of in- 
failibility. Nobody can make a mistake. If one is made, 
it should not be admitted. If error or injustice is the 
product of some governmental action, a party aggrieved 
ordinarily can expose it only after running the most 
complex obstacle course in all jurisprudence. 

As the role and mission of the federal function ex- 
pands, more and more citizens are directly affected by 
governmental action. Thus, it becomes increasingly im- 
portant that private parties have as full and complete 
access to the facts and circumstances surrounding gov- 
ernment action as a matter of protection of their own 
rights and as an appropriate check upon improper or un- 


lawful government activity. The trend of the judiciary 


to accord greater weight to the government claim of 
privilege could indeed be an ominous trend. Arbitrary 
action which causes private injury should not be shielded 
by a further extension of executive privilege. Indeed, as 
I have said, the government should stand on a parity 
with private litigants in this area when a proper action 
is brought. The executive of a private corporation has, 
with unimportant exceptions, no similar claim of priv- 
ilege if he or some subordinate has taken action that 
causes unlawful injury to an affected party. I repeat, the 
United States in its capacity as a litigant should not be 
accorded preference. 


Two Specific Suggestions 


Finally, I have two specific suggestions to make in 
this connection. First, where the government claims priv- 
ilege, it should be required to state with some degree of 
particularity why disclosure should not be ordered. 
Vague, general statements that subordinates would not 
talk frankly if their views were made public, or that a 
document is privileged because it relates to military mat- 
ters, and conclusions of a similar character, should not 
be sufficient. I recognize that if complete details were 
required, there would be disclosure of the very informa- 
tion which the government claims is privileged. But I 
suggest that the court should insist upon a fairly particu- 
larized statement of the reasons warranting suppression. 

Second, I think that considerable weight should be 
given to the passage of time; a claim of privilege should 
have much less weight if a long period has passed since 
the document was written. In a recent case in our office, 
the government claimed privilege for documents written 
seven and eight years earlier.”° Many of the people 
involved had long since left the government; the issue 
was not a matter of contemporary importance to the 
agency involved. In other words, I am suggesting a kind 
of laches for claims of privilege. And where the govern- 
ment claims privileges for papers written many years 
earlier, I suggest it should be held to a strict showing of 
the necessity for suppression in the limited common law 
categories. 
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Some authorities contend that the solution to some 
of these problems is to require the government to submit 
the documents to a judge who will examine them privately 
and then order production of relevant documents where 
the importance of disclosure outweighs any harm to the 
public service. I suppose that most lawyers would prefer 
ex parte review by the court to a final decision by an ad- 
ministrator. But I must say that I am disturbed by this 
notion of ex parte judicial examination and I hope it 
does not spread. Such a practice conflicts with the funda- 
mental premise of an adversary system that each party 
is entitled to know all of the facts upon which a judg- 
ment is based. Moreover, regardless of how conscienti- 
ous and perceptive a judge may be, he simply cannot 
analyze a document or a state of facts with the same 
knowledge and appreciation of its significance as coun- 
sel. Finally, I must say this suggestion seems to beg the 
problem. The judge must have some standard for decid- 
ing what shall be divulged and what shall be suppressed. 

To sum up then, I am very skeptical about the wis- 
dom of extending the categories of governmental priv- 
ilege any further. I am very much concerned against 
expansion of the traditional categories of privilege. Dur- 
ing a period of international tension, there is considerable 
pressure to inflate the military and diplomatic secret 
privileges. I am certainly not satisfied that the public 
interest is better served by suppression than by disclos- 
ure. After all, it is in the public interest that justice be 
done and that parties feel that justice is being done. *6 
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